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the domestic courts but in the court for the nations which will ad- 
judicate the developing volume of international law, the court which 
is to be the crowning institution of the judicial systems of the world. 

Harvard University, 
April, 1916. 



IV. 

INTERNATIONAL ADMINISTRATION. 

By PHILIP MARSHALL BROWN, A.M. 

James Lorimer, that vigorous and most stimulating Scotch 
publicist, treating of the question of world organization, remarked 
more than thirty years ago that : 

" The great impediment (in the way of the growth of international 
jurisprudence) ... is the hopelessness caused by the debris of impossible 
schemes which cumber our path, and from these it must be our first effort 
to clear it." 

Among the " impossible schemes " must probably be included 
Lorimer's own earnest attempt to solve this great problem which 
he characterized as The Ultimate Problem of International Juris- 
prudence. 

Starting with the assumption that international order is to be 
secured in very much the same way as national order, he says : 

" Savages are incapable of municipal organization beyond its most rudi- 
mentary stages; and yet it is by means of municipal organizations that men 
cease to be savages." 

Following out the logic of his uncomplimentary analogy between 
nations and savages Lorimer reaches the conclusion that an inter- 
national legislature, judiciary, and executive are required to secure 
that order and freedom among nations which he holds to be the aim 
of international law. Candor compels him to admit that 

" progress in the direction of the ideal by means of mutual aid, regulated by 
positive law, though possible within the state may be impossible beyond it; 
the ultimate problem of international jurisprudence, while demonstrably 
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inevitable, may be demonstrably insoluble. The science of jurisprudence, 
when prosecuted in the direction of the law of nations, may end in a reductio 
ad absurdum." 

Nevertheless, Lorimer has the courage to believe in an international 
administration of law comparable to the enforcement of municipal 
law. 

Immanuel Kant, presenting another " impossible scheme " in his 
memorable essay on " Perpetual Peace," also asserts that : 

" Nations must renounce, as individuals have renounced, the anarchical 
freedom of savages, and submit themselves to coercive laws ; thus forming a 
community of nations (civitas gentium) which may ultimately extend so as 
to include all the peoples of the earth." 

Kant is careful, however, to define his community of nations as 
meaning "a federation of peoples, but not necessarily an inter- 
national state." He furthermore concedes that : 

" This juristic state must arise from some sort of compact. This com- 
pact however must not be based on compulsory laws like that lying at the 
basis of a state; it must rather be that of a permanent free association, like 
the above mentioned federation of different states." 

It would seem that Kant, in his instinctive aversion to a universal 
state possessing coercive powers, revealed a better understanding of 
the facts of international existence than Lorimer. The trouble with 
many such attempts to deal with international problems would seem 
clearly to be that confusion of thought must always ari^e whenever 
we try to reason by analogy between nations and individuals. This 
is evident in considering questions of honor, morality, and par- 
ticularly so in treating of the international functions of the state. 

In considering the problem of international administration, we 
ought clearly to recognize at the outset that nations do not meet 
together and intermingle in a community as do individuals. They 
do not merge their interests as savages renouncing anarchical free- 
dom. They do not agree on common conceptions either of legal or 
moral rights and obligations; choose their own magistrates; accept 
the rule of the majority; and for mutual advantage submit to the 
benign rule of a common sovereign. 

Individuals have every reason to come intimately together in the 
daily pursuit of a vital community of interests. Through their 
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political organization they may secure ready and effective checks on 
the abuse of power by legislature, judges, and executive. As live, 
integral parts of a municipal organization, they can regulate, alter, 
abolish, and create anew the national state within which they have 
chosen to merge their interests. 

It is obvious that hardly any of this reasoning applies to inter- 
national relations. The most that nations, jealous of their integrity, 
and conscious of their exalted missions, ask of each other is freedom 
to achieve their own worthy ends. That freedom is to be found 
in separate existence, not in community existence: in a mutual 
rcognition of each other's interests, not in submission to a common 
sovereign. They cannot possibly accept the idea of a .f«/>ranational 
law imposing, as does municipal law, trying restrictions, complicated 
obligations, or punitive ordinances. The truth of this has been 
exceedingly well expressed by Reinsch, in urging the necessity of 
cooperative action between nations, when he says : 

" Any attempt to urge states into action without showing a specific need, 
on the mere plea of the interest of internationalism, would be, in so far, to 
jeopardize the normal development and ultimate success of the great move- 
ment which is one of the most notable phenomena of the era in which we are 
living. Nor should we expect states readily to give up that power of self- 
determination, of freely selecting their means, methods, and activities, which 
constitutes the essence of political sovereignty; however essential, in their 
own interest, a participation in common action may be, they still remain the 
principal guardians of human rights and interests, and ought therefore to 
retain to themselves the necessary freedom of action which such a trust 
requires." 

The desire to convert international law into ,jw/>rariational law 
arises probably from the Austinian concept of the need of a superior 
sanction to law, a concept which has obscured the profound fact 
that the law of nations is of a distinctly different character from 
municipal law. 

It may be truly affirmed that the lex gentium is of a more ele- 
vated nature. Applying as it does inter gentes, it does not appeal 
to the policeman ; it appeals to reason itself, to the sense of equity, 
to a higher moral consciousness. It is based solidly on the Golden 
Rule interpreted in an imperative, utilitarian, and ethical sense, as 
enlightened self-interest. It is simply the recognition of mutual 
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interests, of common legal rights and obligations. And the basic 
sanction of the law of nations consists in the consciousness of what 
Gareis has concisely stated as " anticipated advantages of reciprocity 
as well as fear of retaliation." 

It would seem clear therefore that what is needed is not a 
sovereign international organization to create, interpret, and enforce 
law. The need is rather of a complete, just, understanding between 
nations as to what constitutes their mutual interests. 

International congresses and conferences as adjuncts to diplom- 
acy are greatly to be favored in order to accomplish this great end. 
The functions of such conferences are of two kinds : one, political — 
and this the most fundamental — to determine the respective rights 
of nationalities in all that is essential to their free development; 
and the other, legislative, in order to formulate the law which shall 
safeguard these rights. 

The establishment of an international tribunal as the supreme 
court of appeal when doubts arise concerning the interpretation of 
these laws is of course a logical necessity. It is by no means clear, 
however, that such a tribunal should possess coercive power, any 
more than in the case of the Supreme Court of the United States in 
controversies between states. 

It may safely be asserted as a general principle that any compul- 
sion of a nation that does not appeal to enlightened self-interest may 
prove a grave menace; and where enlightened self-interest exists 
there is no need of compulsion. At any rate, in a normal state of 
international order established on a mutual recognition of definitely 
formulated interests, if a recalcitrant nation should need coercion or 
chastisement, such an unwelcome task might better be performed 
through some such limited agency as an alliance of nations, whether 
openly avowed or in the disguised form of the proposed League to 
Enforce Peace. Power of such threatening proportions could never 
readily be entrusted by nations to the free action of a genuine inter- 
national executive. 

If the preceding reasoning be accepted as sound; if we concede 
that international law has no pretence to be supranational law ; that 
it invokes no sovereign sanction, but appeals to the enlightened self- 
interest of states ; then an international executive becomes unneces- 
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sary and even abhorrent. It would have a thankless task, and 
prove a constant cause of friction, a means of unjust coercion, a 
menace to national sensibilities and convictions. 

The question naturally arises : how then is international law to 
be efficiently administered ? The answer, however, seems obvious: 
it is to be administered by national agencies. The courts of most 
nations are generally sympathetic to the law of nations. It is of 
pointed interest to note that even now, in the midst of this fearful 
war, the Supreme Court of the German Empire should have seen 
fit to protect the patent rights of a French national actually fighting 
in the trenches in the defence of France ! 

When a court applies international law as a part of municipal 
law there can hardly be any doubt as to the intrinsic value of that 
law. The difficulty is not in the nature of the law of nations, or in 
its enforcement. It lies in the failure of nations to formulate that 
law with precision, or to provide an adequate body of law covering 
the wide range of subjects which so often give rise to international 
litigation. 

This is particularly evident in that branch of international law — 
which is truly an integral part — well characterized as Conflict of 
Laws. The grounds for these conflicts should be removed. The 
rights of aliens in their sojournings and wanderings as citizens of 
the world should be defined by mutual agreement. The rights of 
foreign creditors should be clearly determined. So likewise in 
regard to what may be termed international torts, where aliens are 
wronged by acts of the state. 

This great task remains in large measure to be performed through 
diplomatic agreements, conferences, and, if you will, through inter- 
national legislation. The problem of the administration of this law 
may safely be left to national courts under the safeguard, in some 
instances, of an appeal to an international court. 

There is no sound reason for believing that nations actually 
prefer recourse to war, or even to reprisals, in order to settle differ- 
ences of a clearly justiciable nature. The present war has demon- 
strated all too eloquently the horrors, the awful cost, and the folly 
of litigation by force of arms. If the just political aspirations and 
national rights of states are satisfactorily gratified and determined, 
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the serious grounds for international litigation by force will be 
effectively removed. This can be done neither by the imperious 
will of a conqueror nor of an international sovereign executive. It 
can only be accomplished through mutual concessions, by the free 
will and consent of nations. 

It may be thought that in eliminating the possibility of an inter- 
national administration through the agency of a supreme executive, 
we have virtually excluded the possibility of any international ad- 
ministration whatever. But this is far from being the case. On the 
contrary, a survey of the already existing agencies for international 
administration proves most suggestive and encouraging. 

For example, the European Danube Commission has been of 
very great value in time of peace in the regulation of the international 
commerce of the states bordering on the river, as well as of other 
states represented on the Commission. 

The administration of the Suez Canal in time of peace has been 
of an international character, though as long as England controls 
Egypt, it would be obviously a fiction to affirm that this waterway 
was truly internationalized. 

Tangiers may properly be denoted as an international city, ad- 
ministered as it is by representatives of various Powers. Its situa- 
tion, however, is quite abnormal, constituting a species of modus 
vivendi in the light of the conflicting ambitions of France and 
Spain, the Powers most vitally concerned. 

A most interesting problem awaiting solution at the outbreak 
of the great war in 191 4 was the disposition of the icy island of 
Spitzbergen, where the presence of coal deposits allured foreigners 
of various nationalities, and required the establishment of some 
form of municipal administration. It is understood that some such 
anomaly was agreed upon in principle, though the precedent of the 
codominium of Samoa by England, Germany, and the United States 
certainly does not augur well for the success of another codominium 
in Spitzbergen. 

We are perhaps bound in this connection to speculate somewhat 
on the possibility of the internationalization of Constantinople and 
the two neighboring straits. It may be conceded that an interna- 
tional administration by officials of some such nationality as the 
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Swiss might prove feasible of organization and successful of opera- 
tion. From the political point of view, however, such an arrange- 
ment could hardly satisfy in the long run the ambitions of Russia 
to hold in her own hands the best natural gateway to the Empire. 
The uncertainty that an international administration would be able, 
though willing, to effectively guarantee the security and the facilities 
demanded by so great an Empire, would doubtless constrain Russia 
to vigorously oppose any such arrangement. However that may 
be, if it be granted that Gonstantinople and its approaches should 
be internationalized, such an arrangement would be necessarily of 
an abnormal, exceptional character. 

Other abnormal forms of international administration are to 
be found in the foreign Sanitary Board, and the Dette Publique of 
Constantinople. Imposed on the Turks to guard against dangerous 
epidemics, and to protect the financial interests of European in- 
vestors, these two institutions, respectively, have been an affront to 
Ottoman national pride, and cannot claim a permanent existence. 
The Dette Publique, incidentally, raises the interesting question 
whether there should be an international bankruptcy law which 
would permit of placing an entire nation in the hands of receivers 
for the benefit of all foreign creditors, instead of the hands of the 
loan sharks of one nation which for political reasons may have 
encouraged such loans. The Sanitary Board, likewise, suggests the 
question whether nations should not be authorized to intervene in 
the affairs of any nation which may be criminally negligent in 
matters involving the health of neighboring peoples. 

Other special instances of abnormal administration are to be 
found in the mixed courts of Egypt for the trial of cases affecting 
foreigners, and in the foreign settlements of Shanghai, Canton, and 
Tientsin. It is certainly of interest to note that in countries where 
extraterritorial privileges still exist, foreigners have found effective 
ways, even while their respective nations are at war, to administer 
their common municipal settlements, and adjudicate their legal dif- 
ferences. Such arrangements, however — it must be repeated — can 
only be regarded as temporary and exceptional in character. 

Of much more vital interest and significance from the point of 
view of international administration are those numerous and highly 
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important organizations known as Public International Unions 
which have to do with such matters as Communication, Economic 
Interests, Sanitation, Police Powers, Scientific, and other purposes. 

These Unions may be characterized, perhaps, as non-political, 
and non-lucrative, as opposed to alliances or commercial under- 
takings. A mere enumeration of certain of these agencies is most 
suggestive. The Telegraphic Union, The Universal Postal Union, 
The International Union of Railway Freight Transportation, The 
Union for the Protection of Industrial Property, Works of Litera- 
ture and Art, The International Red Cross, all of which have their 
home in Switzerland, have been accomplishing most beneficial results 
in their special fields. There are also the Metric Union in Paris, 
the Agricultural Institute in Rome, the International Maritime Office 
at Zanzibar for the suppression of the slave trade, the Permanent 
Office of the Sugar Convention, the International Office of Customs 
Tariffs, and the Interparliamentary Union at Brussels. Of a dis- 
tinct character and importance is the Bureau of Arbitration at The 
Hague. 

When one considers the wide range of subjects of so great im- 
portance to the peoples of the different nations, the imagination is 
stirred with the possibilities of such agencies for purposes of inter- 
national administration. In just such normal, reasonable ways are 
the peoples of the earth best able to advance their common interests 
and facilitate that mutual understanding which must lie at the very 
base of international law. In a similar way the unlimited array of 
scientific, literary, religious, industrial, economic and other societies 
organized between nations will also contribute incalculably to the 
breaking down of prejudices and the " perfection of the relations 
between states " which, according to Lorimer, is the true purpose of 
international law. Diplomacy and law itself are spared consider- 
able strain and friction by the creation of all these agncies. 

The most interesting and pregnant suggestion has been put forth 
to the effect that a central international bureau might well be estab- 
lished in some such Olympic precinct as Switzerland to serve as 
the home of all the various public international unions, a kind of 
supreme "clearing house" for these and many of the other socie- 
ties and organizations having a non-political, non-lucrative purpose. 
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Such a suggestion would seem to offer the most fruitful possibilities 
from every point of view as a practical means of helping on the 
cause of international solidarity. 

An international " clearing house " which has in it the elements 
of great promise is the Pan-American Union in Washington. Here 
center the interests of twenty-one American republics. If Canada 
could find the way to come in, this Union would comprise virtually 
the whole of the Western Hemisphere, a world in itself, set apart 
from the troubled worlds of Europe, Asia, and Africa. 

It is true that the Pan-American Union as yet possesses little 
power of an administrative nature. Nevertheless it exists as the 
tangible utterance of an ideal that may ultimately be realized. 
There do not seem to be any insuperable obstacles in the way of 
conferring increased powers on the Union to at least discuss ques- 
tions of mutual interest to the nations concerned, or to recommend 
legislation or action which their relations may demand. It is quite 
conceivable that the Union might even be given legislative power to 
enact ad referendum, regulations and laws on specified topics such 
as intercommunication, trade, industry, and other questions of a like 
character. Here might gradually be centered the routine adminis- 
tration of many matters, very much as is done now through the 
various international bureaus established in Switzerland. 

It is possible of course that such an organization through the 
natural accretion of administrative powers might take on something 
of the character of an international executive. Whatever might be 
its ultimate evolution, by serving as a general "clearing house," a 
central common forum for discussion, suggestion, or even legisla- 
tion, the Pan-American Union would certainly prove of immense 
service in achieving some degree of international organization in at 
least this portion of a distracted world. 

By way of summary, I have endeavored within the necessarily 
restricted limits of this paper to establish in rough and cursory out- 
line the following points. 

I. There is no true analogy between international and municipal 
problems. Though nations must need have recourse to war at times, 
they are not savages. The ends sought by individuals within a com- 
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munity are very different from the ends sought by nations within 
the community of nations. 

II. International law is quite distinct in character from munic- 
ipal law. It is truly international, and not -yw/iranational. It does 
not appeal for its recognition and enforcement to a sovereign au- 
thority. It appeals to the sanction of enlightened self-interest, to 
"anticipated advantages of reciprocity as well as fear of retalia- 
tion." Its enforcement must necessarily lie with national agencies 
though allowing for appeals in certain instances to some kind of 
authoritative international tribunal. 

III. The great need is, not of a sovereign enforcement of the 
law of nations, but of a much more comprehensive and definite 
formulation of that law. A clear understanding of the mutual 
interests of states which it is the object of international law to 
protect is urgently required. 

IV. Diplomacy and international conferences can accomplish 
in the main the great task of determining the rights and obligations 
of states, and of providing the law which should apply in contro- 
versies and litigations involving these rights and obligations. 

V. Nations cannot jeopardize the freedom ncessary for the 
achievement of their separate purposes and ideals by submitting to 
a common sovereign possessing coercive powers. An international 
executive thus becomes undesirable and repugnant, a menace to the 
legitimate aims and sensibilities of nations. 

VI. If an international executive is undesirable, there exist, 
however, other agencies of great importance for purposes of inter- 
national administration. The Universal Postal Union with its head- 
quarters in Switzerland is an excellent example. By utilizing and 
perfecting these agencies, by providing a central international " clear- 
ing house" for the many non-political, non-lucrative interests of 
nations — the Pan-American Union, for example — international 
solidarity may be most effectively attained. In like manner the en- 
couragement of international societies and congresses covering the 
entire field of human interests will be of immeasurable aid to the 
great cause of internationalism. 

In conclusion, therefore, we would do well to consider whether 
in our anxiety to accomplish something definite for the cause of 
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world peace, it would be wise to attempt the creation of new inter- 
national agencies. Would it not be prudent to follow Lorimer's 
injunction against " impossible schemes " and to avoid his example 
by adding no more "debris" in the pathway of international juris- 
prudence ? 

We cannot presume to foretell or anticipate the destinies of 
nations. A world state may yet evolve. We are not concerned 
however with remote events of a. problematical, speculative nature. 
Our immediate duty would not appear to impose the creation of a 
perfect scheme of world organization. Does it not rather consist 
in the utilization and perfection of the agencies already at hand? 

Princeton University, 
April, 1916. 



V. 
WORLD ORGANIZATION. 

By DAVID JAYNE HILL, A.M., LL.D. 

That there is a legal bond of relationship between the sovereign 
states composing the 'society of nations, has been amply shown by 
the distinguished speakers who have already presented their views. 
That this is in some sense a fact, no competent authority would deny ; 
but in order to render it a secure basis for an effectual organization 
of the civilized nations of the world, it is necessary that there should 
be among them practical unanimity in accepting and maintaining a 
common understanding of the nature of this legal bond, and of the 
consequences that should follow from it. 

The Conception of Christendom. 

Back of such a common understanding there must be, as a con- 
dition of its existence, some uniformity of conviction regarding the 
nature of the state, the source and extent of its authority, and the 
normal purposes and relations of separate political communities. 

The first common ground of this kind was furnished by Chris- 



